Update on the practice of esthetics and its possible impact on the practice of massage therapy

As most VMTA members know by now, estheticians will become licensed in Virginia beginning July 1, 2007.  They gained licensure through a bill, HB 2510 (http://leg1.state.va.us/cgi-bin/legp504.exe?051+ful+CHAP0829) that was passed and signed by the Governor in 2005.  This bill regulates the practice of estheticians under the Board of Barbers and Cosmetology in the Dept of Professional and Occupational Regulation (DPOR) (http://www.dpor.virginia.gov/dporweb/dpormainwelcome.cfm).  This article is designed to review the questions that have been raised about the practice of esthetics and massage therapy.  In addition, I will summarize how each group is regulated; include an analysis from the Board of Nursing legal counsel that may help a CMT determine whether he or she needs to be licensed as an esthetician.  Finally, I will discuss strategies for assuring public safety in situations where estheticians massage hands and feet as part of their practice.  

Since the esthetician bill was passed, the Chapter has negotiated with estheticians around certain topics that appear to cross boundaries between massage therapy and esthetics.  For example, some CMTs offer as part of their practice, “facials” and “body wraps.”  Estheticians, on the other hand, in addition to offering facials and body wraps, also massage feet and hands, and some offer lymphatic drainage.  The obvious questions are, “Who is allowed to do what under the current law?”  This question is further complicated by the fact that estheticians are regulated by DPOR and massage therapists by the Dept of Health Professions (DHP); therefore, there is no one common agency head, who can figure this all out.

As the Virginia chapter lobbyist, I asked the Board of Nursing to help sort out what massage therapists could do under the current statute.  Jay Douglas, executive director of the Board of Nursing, replied with the following quoted email, which she based on DHP legal counsel interpretation:  

Certified massage therapists (CMTs), as defined in Va. Code § §54.1-3000., may perform and apply facial lotions, wraps and a brief facial massage during a body massage and not be considered as practicing "esthetics".

So long as a certified massage therapist (CMT) is practicing what is reasonably defined in Va. Code § 54.1-3000 as massage therapy, they are governed by the laws and regulations of the Board of Nursing. Such activities could reasonably include the application of facial lotions, wraps and a brief facial massage during a body massage.

The ultimate issue of whether such acts overlap and/or constitute the practice of an esthetician, however, is an issue that the Board of Barbers and Cosmetology will ultimately have to resolve regarding whether a separate license is necessary in order to perform acts which constitute "esthetics" as that term is defined in Va. Code § 54.1-700.. 

We understand that Va. Code § 54.1-701 exempts certain practitioners of the healing arts, and CMTs do not fall within that classification. However, Va. Code § 54.1-700 indicates esthetics includes "practices of administering cosmetic treatments to enhance or improve the appearance of skin". 

To the extent facials, lotions and wraps may be among the services provided by the CMT, whether such services are included within the practice of an esthetician, may depend on what products the CMT uses.  It would appear "Cleansing, toning...stimulating, exfoliating...treatments" are cosmetic treatments included in esthetician practice and therefore these acts could fall under the purview of the Board of Barbers and Cosmetology as Esthetics. 

So, where does that leave the CMT with regard to such practices as “cleansing, toning, stimulating, and exfoliating” treatments?  It may leave the CMT in a position of being charged with practicing esthetics without a license.  Each CMT will have to evaluate his/her own practices and determine the intent of the treatment and the use of “products.”  

If you believe that you are practicing esthetics, now is the time to apply for licensure by grandfathering in your skills and qualifications.  Below is the section of the new law that applies to “grandfathering.”  (The bolded words and phrases are mine.)

§ 54.1-703.3. Waiver of examination; estheticians.
The Board shall waive the examination requirements for licensure as an esthetician or master esthetician for any individual who (i) makes application for licensure between July 1, 2007, and July 1, 2008; (ii) otherwise complies with Board regulations relating to moral turpitude; and (iii) meets any of the following conditions: 
1. Has at least three years of documented work experience as an esthetician or a master esthetician that is deemed satisfactory by the Board; 
2. Has completed a training program that is deemed satisfactory by the Board; or 
3. Holds an unexpired certificate of registration, certification, or license as an esthetician or a master esthetician issued to him on the basis of comparable requirements by a proper authority of a state, territory, or possession of the United States, or the District of Columbia. 
If you believe that you meet any of those statements and you believe that your practice does include esthetics, you have one year (Until July 1, 2008) to apply for licensure as an esthetician without having to take an examination.  After that, you’ll have to comply with the provisions of the law governing esthetician education and training.  Applications for licensure may be found on the web at http://www.dpor.virginia.gov/dporweb/bnc_form.cfm. 

The corollary question about the boundaries of practice between esthetics and massage therapy is, “What happens to an esthetician who provides massage without being a CMT?”

The answer to that question lies in our statute, which says:

§ 54.1-3008. Particular violations; prosecution. 

A. It shall be a Class 1 misdemeanor for any person to: 

7. Claim to be, on and after July 1, 1997, a certified massage therapist or massage therapist or use any designation tending to imply that he is a massage therapist or certified massage therapist unless he is certified under the provisions of this chapter. 

The law states that a person cannot claim to be a massage therapist unless he is one.  So long as an esthetician does not hold him or herself out to be a massage therapist, he or she may massage the hands and feet or other body parts while performing other esthetic services.

Courses of action

As the chapter lobbyist, I recommend that we consider the following possibilities:

1. If, after reading this, you believe that you are possibly practicing esthetics without a license, apply for a license as an esthetician using the grandfather provision.  You have until June 30, 2008, to do this.

2. If you believe that your “facial” work is an integral part of your practice, including something that was part of your massage curriculum, you are probably justified in continuing this practice.

3. If you believe that estheticians are practicing massage as part of their as part of their facial regimen, encourage them to practice correctly and discourage them from calling themselves massage therapists.

4. If you believe that all CMTs possess equivalent competencies to estheticians, we can pursue obtaining a statutory exemption to the esthetician licensing requirements.

5. If you believe that only massage therapists should practice massage, we can work to obtain licensure, which would legally carve out a scope of practice for massage therapy and exclude others from performing massage as part of their treatment programs.

In summary, the law governing the licensure of estheticians has created both opportunities and challenges for massage therapists.  We should consider the public’s health and safety as we review each of the questions and strategies that have been raised.  The timeframe for CMTs to become licensed as estheticians without taking an examination is one year—this is your golden opportunity.  
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